
ELLIOT S. SHEAR, D.D.S. and   NO. C0048CV2000000571 

ELLIOT S. SHEAR, D.D.S., P.C.,   

V. 

LOUIS P. PEKTOR, III, and   

ASHLEY DEVELOPMENT CORP. 

 

Non-jury Judgment Order and Opinion 

 

IN THE COURT OF COMMON PLEAS OF NORTHAMPTON COUNTY, PA., 

CIVIL ACTION - LAW.  NO. C0048CV2000000571. 

 

Order and Opinion of the Court entered finding in favor of the Defendants for all counts of the 

Amended Complaint. 
 

Steven Bergstein, Esq. -for Plaintiff 

Leonard Zito, Esq. -for Defendant 

 

Order and Opinion of the Court was entered on February 26, 2003 by Stephen G. Baratta, Judge. 

 

DESCRIPTION OF DECISION 

The Court ruled in favor of the Defendants in the instant matter on all claims within the 

amended Complaint.  The Court dismissed the claims against the individual defendant, Louis 

Pektor, as the Complaint and Plaintiff failed to show the participation theory.  The Court found 

no contract in the instant matter and accordingly dismissed the Plaintiff‟s claim for breach of 

contract.  The Court determined that it would be proper to afford Plaintiff relief based upon the 

theory of promissory estoppel.  As such, the court found in favor of Defendant on all counts. 
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DECISION OF THE COURT 
 



Presently before the Court is the Complaint of Plaintiffs, Elliot S. Shear, D.D.S., and 

Elliot S. Shear, D.D.S., P.C., as filed against Defendants, Louis P. Pektor, III, and Ashley 

Development Corporation. 

The Plaintiffs‟ original Complaint was filed January 31, 2000 and set forth causes of 

action for breach of contract and fraud against both Defendants.  The parties agreed to bifurcate 

this matter.  A non-jury trial on the issue of liability was held in this matter.  After the close of 

testimony on January 27, 2002, Plaintiffs chose to abandon their claim for fraud and sought to 

amend their Complaint to add a claim for promissory estoppel.  See Second Amended Complaint 

filed March 6, 2002.  The second Amended Complaint contains two separate Counts.  Count I 

sounds in breach of contract and alleges that a letter written by Mr. Pektor, on behalf of Ashley 

Development Corporation, dated March 12, 1998, constituted an offer which became a contract 

when accepted by Dr. Shear, as a result of the assignment of his partnership rights to Ashley 

Development Corp.  Count II of the second Amended Complaint  pleads in the alternative a 

claim under the equitable theory of promissory estoppel.  Count II specifically alleges that the 

March 12, 1998 letter contained a written promise by Mr. Pektor made with the intent to cause 

Dr. Shear to transfer his partnership interest to Ashley Development Corp.  Dr. Shear relied on 

the contents of the letter and transferred his interest to Ashley.   As a result thereof, Dr. Shear 

argues that the letter contains an enforceable promise. 

After we granted the Plaintiffs‟ request to amend their complaint, Defendants requested 

an opportunity to expand the record to address the new cause of action.  Several trial dates were 

set and subsequently continued due to party unavailability.  The record was completed on 

October 28, 2002. 

Thereafter, the parties requested the opportunity to review the transcript and supplement 



the record with written briefs.  The parties also requested oral argument.  This matter was placed 

on the next available Argument List which was December 10, 2002.  Plaintiffs‟ brief was filed 

November 22, 2002.  Defendants‟ brief was filed December 3, 2002. 

 I.  Findings of Fact 

The Plaintiffs (hereinafter referred to as “Shear”) are Elliot S. Shear, D.D.S.,  a 

periodontist, who, at all times material herein, maintained a practice known as Elliot S. Shear, 

D.D.S., P.C., which was located at 2240 Schoenersville Road, Bethlehem, Northampton County, 

Pennsylvania.  (N.T. Vol. I, pp.12-14). 

The Defendants (hereinafter referred to as “Pektor”) are Louis P Pektor, III and Ashley 

Development, Corp.  Mr. Pektor is the President of Ashley Development, Corp.  Both Ashley 

and Mr Pektor are known commercial real estate developers in the Bethlehem, Pennsylvania 

area.  (N.T. Vol. I, p. 41; Vol. II, p. 32; Plaintiffs‟ Exhibits Nos. 26 & 27). 

Vaughn A. Terrinoni, Esquire (hereinafter referred to as “Terrinoni”), is an attorney 

admitted to practice in Pennsylvania, whose letterhead represents that his practice is limited to 

taxation, tax, professional and estate planning, and related areas of business in real estate 

acquisition and development.  Attorney Terrinoni also maintained an office at 2240 

Schoenersville Road, Bethlehem, Pennsylvania.  (N.T. Vol. II, p. 17; Plaintiffs‟ Exhibit No. 4). 

The premises known as 2240 Schoenersville Road, Bethlehem, Northampton County, 

Pennsylvania was a commercial unit in need of extensive repairs.  The premises was owned by a 

partnership known as 2240 Realty Company.  Shear and Terrinoni were the only general partners 

in 2240 Realty Company.  (N.T. Vol. I, pp.12-13, 38-39; Vol. II, p. 26).  The partnership had 

approximately fifteen additional limited partners.  (N.T. Vol. I, p.18). 

Shear‟s limited partnership interest in 2240 Realty Company was 6.6%.  Shear‟s general 



partnership interest was 0.5%.  Shear‟s total ownership was 7.1%.  (Plaintiffs‟ Exhibit No. 6).  

The managing partner of 2240 Realty Company was Attorney Terrinoni, who managed 

all aspects of the partnership.  (N.T. Vol. I,  pp. 34, 35, 38-40; Vol. II, pp.26-27).  

Apparently, the partners agreed that, rather than invest in the renovation of the real estate, 

they would sell their interest to a third party.  (N.T. Vol. II, pp. 20-27).   

Prior to March 1998, Terrinoni and Defendant, Louis P. Pektor, III, engaged in 

negotiations where Ashley Development Corp. was to obtain control of 2240 Realty Company 

by an assignment of the partnership interest to Ashley.  (N.T. Vol. I, pp. 14,15, 40; Vol. II,. pp. 

20-24). 

At the time that Pektor and Terrinoni engaged in negotiations, Terrinoni was providing 

legal services to the family of Pektor in the nature of estate planning.  Terrinoni has since added 

Pektor to his client list.  (N.T. Vol. II,  pp. 27, 43, 45). 

Terrinoni‟s negotiations with Pektor culminated in an offer by Pektor to purchase the 

partnership in return for a cash payment and the assumption of the partnership debt.  The total 

purchase price was approximately $960,000.00.  (N.T. Vol. II, pp. 28-29, 46, 49, 69). 

By March 1998, with the sole exception of Shear, Terrinoni was successful in obtaining 

the agreement of all of the partners to sell their partnership interest in return for recouping their 

initial financial investment into the partnership.  Shear did not agree to the terms negotiated by 

Terrinoni with Pektor.  Shear was concerned about the cost of relocating his dental practice.   

(N.T. Vol. I, pp. 39-40; Vol. II, pp. 20-23, 28-32, 48). 

At or about the time that Pektor and Terrinoni were engaged in negotiations, Pektor was 

engaged in negotiations with Core States Bank to obtain developmental property in the same area 

on which Pektor intended to erect a three-story office building.  The location of that property was 



at Eighth and Eaton Avenues in the same vicinity as 2240 Schoenersville Road.  Pektor had 

drafted plans and blueprints for this intended project.  The Morning Call, the local newspaper, 

ran an article regarding Pektor‟s intended project on March 26, 1999.  (N.T. Vol. I, pp. 21-22; 

Vol. II, pp. 23-24, 42, 56, 76-78; Plaintiffs‟ Exhibit No. 26). 

Pektor represented to Terrinoni that he was willing to permit the tenants at 2240 

Schoenersville Road to obtain lease space in the building that he planned to construct at Eighth 

and Eaton Avenues.  (N.T. Vol. II, pp. 32-36). 

Pektor acknowledged that Terrinoni informed him that Shear would not agree to assign 

his partnership interest to Ashley due to a concern regarding his ability to obtain new office 

space, as well as Shear‟s concern over the cost of relocation.  (N.T. Vol. II, pp. 21-22, 52, 67-

68). 

Terrinoni made no representations to Pektor regarding the expected cost of relocation.  

Pektor anticipated Shear‟s potential relocation costs to be between $10,000.00 and $20,000.00.  

(N.T. Vol. II, pp. 44, 49, 52). 

Terrinoni told Pektor that Shear needed some assurance regarding the moving expenses.  

At Terrinoni‟s suggestion, on March 12, 1998, Pektor faxed Shear a one-line message on Ashley 

Development Corporation letterhead, the substance of which is as follows: 

Please be advised that Ashley Development Corporation hereby 

agrees to pay for all reasonable moving and set up expenses to be 

incurred by your move from your current address to a new 

building, which Ashley intends to build in the immediate vicinity. 

 

(N.T. Vol. I., pp. 15-16; Vol. II, pp. 31-32, 63, 67-68; Plaintiffs‟ Exhibit No. 5).  

Terrinoni and Pektor both testified that their discussions involved Pektor‟s intention to 

build a new building at Eight and Eaton, where the costs of moving Shear‟s office would be 

incorporated into Shear‟s rental charges.  (N.T. Vol. II, pp. 32, 34-35, 52, 75-76).   



Terrinoni testified that Pektor had made no guarantees regarding the viability of the 

intended project and that Terrinoni communicated to Shear that there were no guarantees.  (N.T. 

Vol. II, pp. 36, 39). 

Shear acknowledged that he had no contact with Pektor regarding the negotiations related 

to the sale of his partnership interest, vacating 2240 Schoenersville Road or the payment of his 

moving expenses.  Terrinoni handled all of the negotiations.  (N.T. Vol. I,  pp. 17-18, 48-49). 

Shear, despite having no contact with Pektor regarding the negotiations, testified that he 

believed that he received  “Mr. Pektor‟s promise to build me a building or build a building so 

that we were able to move our practice without any interruptions.”  (N.T. Vol. I, p. 19). 

Shear, upon receiving the faxed letter, walked across the hall to Terrinoni‟s office and 

displayed the letter to Terrinoni, who then obtained Shear‟s signature on a document entitled 

“Assignment of Limited Partnership Interest in 2240 Realty Company.”  The Assignment 

prepared by Terrinoni was one paragraph and stated that for value received (without indicating 

the value) that Shear transferred his partnership interest as a limited and general partner to 

Ashley Development Corporation.  (N.T. Vol. I, p. 17; Vol. II, pp. 22-23; Plaintiffs‟ Exhibit No. 

6). 

Shear received payment for his 7.1% ownership interest, as well as additional monies the 

partnership owed to Shear under a note.  (N.T. Vol. II, p. 30). 

There was no testimony as to how much money Shear received for his partnership share.  

However, Plaintiffs‟ Exhibit No. 13, is a set of interrogatories answered by Pektor.   Response 

Numbered 12, sets forth the breakdown of Pektor‟s payment.  Apparently, Pektor paid 

$412,500.00 in cash, with the remaining payment comprising the assumption of various 

partnership debt.  (Plaintiffs‟ Exhibit No. 13 - Response 12). 



In June 1999, Pektor sold the partnership known as 2240 Realty Company, to another 

developer for the sum of $l,600,000.00.  Pektor‟s testimony is that all of the financial 

arrangements regarding the sale to the new developer have not been completed.  However, 

Pektor acknowledged that Ashley could possibly net, under its best scenario, $600,000.00 from 

the transaction.  (N.T. Vol. II, pp. 69-70). 

On January 7,1999, Shear approached Pektor to discuss the status of the intended 

construction.  During that discussion, Shear mentioned his expectation that Pektor would pay for 

his relocation expenses which Shear then estimated to be over $200,000.00.  (N.T. Vol. I, pp. 27-

28). 

Twenty days later, Pektor provided Shear with a ninety-day termination notice of the 

leasehold.  (N.T. Vol. I, p. 23). 

In the interim, Ashley‟s intended project on Eighth and Eaton fell through in that the land 

in question had a building restriction for which the bank was either unwilling or unable to 

remove.  Further, CoreStates Bank was acquired by another banking institution.  The new 

institution had no apparent desire to transfer the property to Ashley.  ( N.T. Vol. II, pp. 56, 62-

63, 76-78; Plaintiffs‟ Exhibit No. 27). 

In February 1999, Shear obtained office space in the Bethlehem area by buying out the 

leasehold of another dentist.  The other dentist‟s practice was a “one-chair practice.”  Shear 

expanded that facility to accommodate a five-chair office.  Shear‟s Complaint requests 

$240,000.00 in relocation expenses, including the construction costs expended for the 

new/renovated/expanded office.  His requested damages also account for the cost of new dental 

equipment, lost billings for a ten-day relocation period, additional lease payments, attorneys fees, 

commercial moving fees, consultant fees, etc.  (N.T. Vol. I, pp. 25-31; Plaintiffs‟ Amended 



Complaint). 

Pektor has refused to reimburse Shear the $240,000.00 in alleged relocation expenses. 

 

 

 II.  Discussion 

I. Participation Theory 

In his brief, Shear has included an argument under a “participation theory” alleging that 

Pektor committed a wrongful act by promising to pay all moving and relocation expenses even 

though there was no intent to do so.  In support of his argument, Shear cites Wicks v. Milzoco 

Builders, Inc., 470 A.2d 86 (Pa. 1983).   In Wicks, the court explained that liability may be 

imposed upon an individual corporate officer where the record establishes the individual‟s 

participation in tortious activity.  Under the participation theory, liability is not predicated upon a 

finding that the corporation is a sham and/or a mere alter ego of the corporate officer, as in an 

action to pierce the corporate veil, but rather liability attaches for wrongful acts or misfeasance.  

Id. at 88-89. 

Upon review of the pleadings, we note that Plaintiffs have amended their Complaint to 

remove allegations of fraud.  Nowhere in the Amended Complaint are there any allegations of 

wrongful acts or misfeasance against Pektor.   The Amended Complaint only sets forth claims  

for breach of contract and, in the alternative, for promissory estoppel based upon the failure by 

Ashley Development Corp. to fill the alleged agreement/promises contained in the March 18, 

1998 letter.  The Complaint does not allege any claim or cause of action for individual liability 

under a participation theory against the individual defendant Louis Pektor, III.   

Further, upon review of the testimonial record, we find that the record does not support 



any claim for individual liability against Pektor.  All testimony regarding alleged wrongful acts 

committed by Pektor regard acts done by Pektor in his official capacity as the President of 

Ashley Development Corporation.    

The claims against Louis Pektor, III, individually, are DISMISSED. 

II.  Breach of Contract 

Plaintiffs aver that the March 12, 1998 letter is a contract.  It is hornbook law that, in 

order to have a judicially enforceable contract, the parties must have an agreement, the parties 

must have manifested an intent to be bound by the agreement‟s terms, the terms are sufficiently 

definite and there exists consideration.  See Estate of Hall, 731 A.2d 617 (Pa. Super. 1999), app. 

den’d, 751 A.2d 191 (Pa. Super. 2000).  The parties must agree on the material and necessary 

details of the bargain.  See Lombardo v. Gasparini Excavating Co., 123 A.2d 663 (Pa. 1956).  An 

essential element of a contract is that the nature and extent of the obligations are certain.  See 

Beachler v. Mellon-Stuart Co., 47 A.2d 147 (Pa. 1946). 

We must first determine whether or not the March 18, 1998 letter from Ashley 

Development Corporation to Mr. Shear constitutes a contract. 

The letter of March 18, 1998 is riddled with ambiguities and lacks the requisite material 

terms.  The one sentence letter states that Ashley “agrees to pay for all reasonable moving and 

set up expenses to be incurred by your move from your current address to a new building which 

Ashley intends to build in the immediate vicinity.”   

At best, an intention to build a building is a statement of future plans, not a definitive 

promise.  Secondly, this one sentence statement does not address the myriad of material terms 

that any reasonable person would anticipate and need to resolve prior to reaching an agreement, 

such as:  (1) defining a term which is reasonable in relation to expected moving costs; (2)  



defining the terms “moving and set-up costs;” (3) addressing the possible contingency that the 

intended building could not be built; (4) addressing the possible contingency that the intended 

building would not be desirable for a dental office; (5) the purported contract assumes that prior 

to Shear moving into the intended building that Shear would agree to the terms of Ashley‟s lease 

for the unidentified office space in question, including size and location of the space and the 

rental payments to be paid by Shear; (6) no time frame for performance.   

The one-line letter is too vague and indefinite so as to constitute a contract.  In Edgcomb 

v. Clough, 118 A.2d 610 (Pa. 1922), our Supreme Court stated: 

In order that a contract may be enforceable, its terms must be 

certain and explicit and not vague or indefinite . . . .  „The promise 

or the agreement of the parties to it must be certain and explicit, so 

that their full intention may be ascertained to a reasonable degree 

of certainty.  Their agreement must be neither vague nor indefinite, 

and, if thus defective, parol evidence cannot be resorted to.  The 

contract must be certain and unequivocal in its essential terms 

either within itself or by reference to some other agreement or 

matter.  In addition to a definite promise, the subject-matter of the 

agreement must be expressed in such terms that it can be asserted 

with reasonable certainty.  A contract which is so uncertain in 

respect of its subject-matter that it neither identifies the thing by 

describing it, nor furnishes any date by which certainty of 

identification can be obtained is unenforceable . . . . Courts can 

neither specifically enforce contracts nor award substantial 

damages for their breach when they are wanting in certainty.‟ 

 

Horner v. Penrod, 1 D. & C.3d at 83, citing Edgcomb v. Clough, 118 A. 610 (Pa. 1922).  

The letter is too indefinite to constitute a contract.  As such, we find for Defendants and 

against Plaintiffs on the breach of contract claim. 

                 III.  Promissory Estoppel 

Where there is no enforceable agreement between the parties because the elements 

required to establish a contract are not present, the equitable doctrine of promissory estoppel may 

be invoked to avoid injustice by making enforceable a promise made by one party to the other 



when the promisee relies on the promise and therefore changes his position to his own detriment.  

See Crouse v. Cyclops Industries, 745 A.2d 606 (Pa. 2000); Restatement (Second) of Contracts § 

90.  

Our Supreme Court has recently set forth the elements a plaintiff must establish to prove 

promissory estoppel as follows: 

(1) the promisor made a promise that he should have reasonably 

expected to induce action or forbearance on the part of the 

promisee, (2) the promisee actually took action or refrained from 

taking action in reliance on the promise, and (3) injustice can be 

avoided only by enforcing the promise. 

 

Crouse at p. 610. 

Certainly, there are numerous ambiguities and missing material terms in the one sentence 

letter at issue.  The statement contained in the March 18, 1998 letter, asserts that Ashley “agrees 

to pay for all reasonable moving and set up expenses to be incurred by your move from your 

current address to a new building which Ashley intends to build in the immediate vicinity.”   

Obviously, the most important element to promissory estoppel must be the existence of a 

promise.  Here, we find that there is no promise.  The one-line letter merely states an intention 

expressed by Ashley to pay the moving costs for Shear to move into a building that Ashley 

intended to build in the future.   Implicit in Pektor‟s statement are several critical conditions 

precedent.  The first, obviously, is that the building Ashley intends or hopes to build is actually 

built in the reasonable future and second, that Shear will agree to leasehold terms with Ashley 

before he agrees to move into that building.  Because there are, at a minimum, two critical 

conditions precedent, we cannot find the one-line letter to constitute an enforceable promise. 

Further, even if we assume in arguendo that the one-line letter can constitute a promise, 

we find that it is not an enforceable promise under the theory of promissory estoppel. 



Restatement (Second) of Contracts § 90, comment b, discusses the issues to be 

considered in evaluating a claim for promissory estoppel.  Specifically, comment b sets forth: 

[s]atisfaction of [this] requirement [elements] may depend on the 

reasonableness of the promisee‟s reliance, on its definite and 

substantial character in relation to the remedy sought, on the 

formality with which the promise is made, on the extent to which 

the evidentiary, cautionary, deterrent and channeling functions of 

form are met by the commercial setting or otherwise, and on the 

extent to which such other policies as the enforcement of bargains 

and the prevention of unjust enrichment are relevant. 

 

Restatement (Second) Contracts § 90, comment b; see also Thatcher‟s Drug Store v. 

Consolidated, 636 A.2d 156 (Pa. 1984). 

Regarding the application of the theory of promissory estoppel, we believe that the issues 

are twofold.  First, was it reasonable for Shear to rely on this indefinite “promise” and be 

induced to act upon it?   Second, is there enough clarity or definiteness in the “promise” that we 

can ascertain and enforce the parties intentions and bargain?   

We note that Shear acknowledged that he had no direct contact or negotiations with 

Pektor.  Further, Shear made no representation as to his anticipated or expected moving and set-

up costs.  Shear‟s Complaint contemplates the recovery of nearly one-quarter million dollars 

(approximately $240,000.00) for those costs. 

We also note that the other 16 partners negotiated what they believed to be a fair payment 

for their interest in the partnership - the recovery of their investment in the building so that they 

were made “whole.”  Pektor agreed to pay $960,000.00 consisting of a combination of cash and  

assumption of debt.  Assuming that the $412,500.00 cash payment by Pektor represented the 

monies to be divided by the partners, the cash value of Shear‟s 7.1% interest was approximately 

$29,000.00.  The alleged moving and set-up costs are nearly nine times the value of Shear‟s 

partnership interest.   



We find that the record establishes that it was unreasonable for Shear to expect that the 

letter from Pektor promised to pay what amounts to be approximately an additional 25% of the 

entire purchase price and well over 50% of the cash portion of the purchase price in order to 

obtain Shear‟s consent for his mere 7.1% ($29,000.00) interest in the partnership.  Any 

reasonable person would not believe that the one-line “promise” by Pektor to pay reasonable 

moving expenses would contain such value and be enforceable. 

It also makes no sense that Shear, who testified that he was very concerned about his 

impending expenses and the location of his office, would reasonably rely and act on a one-line 

pledge containing an intention to move him to an unidentified building intended to be built in the 

vicinity some indefinite time in the future and requiring a future leasehold agreement with no 

rental terms (including the size of his office, location of the office within the building, length of 

the leasehold or amount of monthly rent) discussed or agreed to by the parties. 

Finally, we note that both Pektor and Terrinoni testified that it was Pektor‟s intention to 

recover the costs of Shear‟s move by factoring those costs into Shear‟s rental payments.  There is 

nothing in Pektor‟s promise that would prevent Pektor from recovering those costs. 

The record does not support an award for substantial damages based upon this one-

sentence indefinite promise, that requires the occurrence of multiple future events, including the 

possible construction of a new building and the formation of a leasehold agreement between the 

parties, in order to be enforced.  Further, given the convoluted relationships, with Pektor not only 

being the purchaser of Shear‟s interest but also Shear‟s future landlord, there is no mechanism 

for calculating damages. 

Therefore, we find that it was unreasonable for Shear to rely on the representations 

contained in the March 18, 1998 letter and further, that based upon the content of that letter, it 



would be impossible for us to enforce that “promise” or fashion an equitable award. 

WHEREFORE, we enter the following: 
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VERDICT 

 

 

AND NOW, this                         day of February, 2003, we find in favor of the Defendants and 

against Plaintiffs for all counts in the Amended Complaint. 

 

BY THE COURT: 

 

 

 

                                                                             

STEPHEN G. BARATTA, J. 
 


